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_________________________________________________________________

OPINION

PER CURIAM:

Appellants, Jewell Ridge Coal Company ("Jewell Ridge") and The
Pittston Company, appeal the district court's decision, following a
bench trial, granting damages to appellee, Fon Rogers, II, for Jewell
Ridge's breach of the fair mining proportion clause of a coal lease
contract. The district court determined that the fair mining proportion
clause included in a 1955 lease agreement and incorporated by refer-
ence into the 1970 lease agreement between Lon Rogers and Jewell
Ridge that is at issue in this case was ambiguous. After consideration
of parole evidence, the court determined that the intent of the parties
was that Jewell Ridge was required to mine Rogers' coal on a "sub-
stantially equal" basis with coal located on the adjacent property
belonging to Pocahontas Mining Corporation ("PMC"). J.A. at 921,
923-24. From 1987 until the time of trial, Jewell Ridge mined
1,078,901 tons of coal from PMC's property and no coal from Rog-
ers' property. Accordingly, the district court determined that the
appellants breached the contract and awarded Rogers damages in the
amount of $639,458.19, plus interest.1  The district court arrived at its
_________________________________________________________________
1 The district court also rejected numerous other arguments raised by
Jewell Ridge in defense, including that recovery was barred by the stat-
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calculation by multiplying the total tonnage mined by Jewell Ridge
(1,078,901 tons) by the applicable royalty rate.

We have carefully considered the arguments raised by the parties
in their briefs and at oral argument with respect to the district court's
determination that Jewell Ridge had in fact breached the fair mining
proportion clause and that Rogers was entitled to recovery, and we
affirm the decision of the district court to award damages on the rea-
soning of that court. However, the district court's calculation of dam-
ages based on the full amount of the difference between the coal
mined on Rogers' property and the coal mined on PMC's property,
rather than on half the difference, was in error. Calculating damages
based on half the difference achieves the contractual requirement that
the coal be mined on an equal basis. If Rogers is awarded damages
based on the entire difference, he will be put in a better position than
if the contract had not been breached and will in effect be awarded
double damages.2

We also reverse the district court's decision with respect to the tim-
ing of recoupment of the damages. Both parties agree that Jewell
Ridge should be permitted to recoup its damages, since the coal on
which the damages are based remains in the ground, but the parties
disagree over the timing of recoupment. The district court determined
that recoupment should be allowed on the last coal mined from Rog-
ers' property, reasoning that allowing immediate recoupment would
deprive Rogers of the benefit of his bargain. J.A. at 924 n.9. This
determination was in error. Rogers was awarded interest on the total
amount of damages and thus was made whole for Jewell Ridge's
breach. We find nothing in the coal lease or damages law that sug-
_________________________________________________________________

ute of limitations, that Rogers was equitably estopped from asserting a
breach of the fair mining proportion clause, and that Rogers' voluntary
dismissal of his claims against another defendant barred recovery against
the appellants.
2 Rogers, who bears the burden of proving the amount of his damages,
failed to produce any evidence that Jewell Ridge had the capacity to dou-
ble its output for the years in question. Presumably, if Jewell Ridge could
have profitably sold more than a million tons of coal, it would have done
so.
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gests that Jewell Ridge should be required to wait decades (until Rog-
ers' coal is exhausted) to recoup its damages.

Although Jewell Ridge is entitled to immediate recoupment of its
damages, the proper recoupment formula is one-half of the next coal
mined on Rogers' property which exceeds that mined on PMC's prop-
erty. Permitting immediate recoupment on only one-half of the excess
coal mined on Rogers' property protects Rogers' contractual right to
substantially equal mining. This can best be demonstrated by a simple
example. Assume that in year one, Jewell Ridge breached its contract
and mined a million tons of coal on PMC's property and none on
Rogers', and paid Rogers damages on 500,000 tons (in effect what
occurred here). Because of the damage award, Rogers' property has,
at the end of year one, in effect been mined on a substantially equal
basis. Assume in year two, in order to recoup its damages, Jewell
Ridge mines 500,000 tons from Rogers' property and none from
PMC's. If Jewell Ridge were entitled to recoup all 500,000 tons, then,
after year two, Rogers would have been paid for only 500,000 tons
despite the fact that 1,500,000 tons were mined, thus depriving Rog-
ers of an equal proportion. However, if Jewell Ridge were entitled to
recoup one-half the excess coal mined on Rogers' property, then, after
year two, Rogers would have received royalties on 750,000 tons, one-
half of the 1,500,000 tons mined, and thus would receive the benefit
of his bargain while Jewell Ridge would receive the right to immedi-
ate recoupment (and could recoup the remaining 250,000 tons in a
later year). Thus, under the coal lease, Jewell Ridge is entitled to
recoup its damages in the amount of one-half of every ton mined on
Rogers' property that exceeds that mined on PMC's property in a
given year.

Rogers also cross-appeals the district court's determination that the
lease provided Jewell Ridge the right to process and dump non-
Rogers Jewell Ridge coal at a plant located on Rogers' property. We
have carefully considered the arguments raised by the parties in their
briefs and at oral argument, and we affirm the judgment of the district
court concerning the issues raised in the cross-appeal on the reasoning
of that court.

CONCLUSION

We affirm the judgment of the district court except insofar as it
relates to the calculation of damages and the timing and calculation
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of recoupment. We remand the case to the district court to recalculate
damages based on one-half of the difference between the coal mined
on PMC's property and the coal mined on Rogers' property.

AFFIRMED IN PART, VACATED IN PART, AND REMANDED
WITH INSTRUCTIONS
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